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The employer and individual mandates under the Affordable Care  
Act (ACA) are impacting globally mobile employees— 

for both U.S. companies and foreign companies  
with a significant U.S. workforce.
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E
mployers have long been committed to pro-
viding meaningful health care coverage to 
many of their globally mobile employees. The 
changing U.S. health care landscape as the Af-
fordable Care Act (ACA) is being implement-

ed presents vexing new challenges.
In a coverage expansion that is one of the largest in 

U.S. history, millions of Americans have gained health 
insurance under ACA. Amid such a significant, game-
changing event, employers need to remain abreast of 
the latest developments and the many nuances of this 
complex law. Those that have a global footprint and 
global employee presence need to remember that it’s a 
new, post-ACA world, where individuals and employers 
are subject to mandates and penalties, while insurance 
products and the channels for purchasing them are un-
dergoing rapid change.

Employers with globally mobile employees face key 
questions such as:

•	 How the individual mandate impacts U.S. out-
bound and inbound employees

•	 The status of insurance and other health coverage 
under the new law

•	 How employer obligations under ACA will affect 
the company and its global workforce.

Both employers and employees must comply with 

ACA’s many diverse requirements, and corporate teams 
responsible for ACA compliance must take into account 
the globally mobile workforce as they implement ACA. 
Human resources (HR) and benefits professionals will 
need to partner with others in the organization, includ-
ing tax and global mobility/international assignments, 
to make sure the full range of ACA issues are addressed.

What Does ACA Do?
ACA aims to broaden health insurance coverage 

through mandates on individuals and employers and 
public exchanges, where individuals and small busi-
nesses can buy coverage. The new rules don’t apply just 
to U.S. companies; they apply to businesses employing 
U.S. citizens and residents as well as to foreign nationals 
working in the United States.

Starting this year, most U.S. citizens and resident 
aliens must have coverage each month or face potential 
tax penalties,1 an imperative known as the individual 
mandate. To satisfy the mandate, individuals must have 
minimum essential coverage (MEC). The following types 
of coverage are considered to be MEC:

•	 Individual insurance purchased in the U.S. on a 
state exchange or from a state-licensed insurer

•	 Employer-provided coverage (either under an in-
surance policy or self-insured)

ACA’s Impact on  
Global Workforces
by | Amy Bergner and Anne Waidmann, CEBS

Reproduced with permission from Benefits Magazine, Volume 51, No. 9, 
September 2014, pages 24-29, published by the International Foundation of 
Employee Benefit Plans (www.ifebp.org), Brookfield, Wis. All rights reserved. 
Statements or opinions expressed in this article are those of the author and do 
not necessarily represent the views or positions of the International Foundation, 
its officers, directors or staff. No further transmission or electronic distribution 
of this material is permitted. Subscriptions are available (www.ifebp.org/
subscriptions).

M A G A Z I N E

r E p r i n t

PU148020
pdf/914



benefits magazine september 201426

•	 Medicare, Medicaid or other gov-
ernmental coverage

•	 Coverage under an insured expa-
triate policy that is limited to pri-
mary insureds who are expected 
to reside outside of their home 
country for at least six months of 
the plan year and any covered de-
pendents, at least through 2016

•	 Foreign government-regulated 
health insurance that obtains ap-
proval as MEC from the U.S. De-
partment of Health and Human 
Services.

Note that U.S. citizens living abroad 
for a calendar year or for at least 330 
days within a 12-month period (who 
are eligible for the foreign earned in-
come exclusion under Code Section 
911) are treated as having MEC. U.S. 
regulators have confirmed that group 
insurance regulated by a foreign gov-
ernment (e.g., home country insurance, 
such as an insured group policy issued 
in Ireland) will be treated as MEC for 
a month covering an individual who is 
physically absent from the U.S. on at 
least one day during the month. For-
eign-regulated insurance that covers 
U.S.-provided health benefits for expats 
physically present in the U.S. for an en-
tire month is also treated as MEC. In 
either case, the plan sponsor—typically 
the employer—must provide a specific 
notice to enrollees who are U.S. citizens 
or nationals and must also comply with 
U.S. income tax reporting requirements.

Beginning in 2015, employers with 
50 or more full-time workers2 (includ-
ing U.S. subsidiaries of foreign parent 
companies) must offer health coverage 
to their full-time employees and their 
dependents or pay penalties. Group 
health plans offered to employees must 
comply with a variety of benefit man-

dates, and the plans and employers will 
have U.S. tax reporting obligations. Be-
cause benefit design and administration 
for many inbound companies reside in 
the home country, it will take special ef-
forts to attend to these U.S. mandates.

ACA and Globally Mobile  
individuals

To help illustrate the impact of ACA 
on globally mobile individuals, let’s 
consider several examples:

•	 Pat, a U.S. citizen, works for Square 
Company in Asia during 2014 and 
2015. He has a tax home in Singa-
pore and is eligible for the U.S. for-
eign income tax exclusion. Pat is 
deemed to have MEC, whether or 
not he has health insurance in 
Asia, so he is exempt from indi-
vidual mandate penalties.

•	 Paula, a French citizen, works for 
Square Company in New York 
City for two months in 2014. 
Paula is a nonresident alien and 
is not subject to the individual 
mandate.

•	 Tomas, a U.S. resident alien, 
works in the U.S. for Flex Com-
pany from January through De-
cember of 2014. Tomas must 
maintain MEC or could face U.S. 
tax penalties. Flex Company of-
fers Tomas coverage under its 
self-insured health plan for U.S. 
employees; this constitutes MEC.

•	 Gunther, a U.S. resident alien, 
works in the U.S. for Orange, 
Inc., a German company, during 
2014. Orange Company provides 
health insurance for Gunther un-
der an expatriate insurance pol-
icy issued in Germany. Gunther 
will be treated as having MEC for 
2014. 

•	 Pam, a U.S. citizen, works for Or-
ange, Inc., in Germany during 
seven months in 2014. Pam is not 
eligible for the U.S. foreign 
earned income tax exclusion. Or-
ange, Inc., provides Pam with an 
expatriate insurance policy is-
sued in Germany. Pam will be 
treated as having MEC for 2014.

•	 George, a U.S. citizen, works for 
Orange, Inc., in Germany for four 
months in 2014. George is not eli-
gible for the U.S. foreign earned 
income tax exclusion. Orange, Inc., 
provides George with coverage un-
der a U.S. business travel insurance 
policy. This policy may not be 
MEC, and George could be subject 
to penalties unless he has other 
coverage for those months.

While these examples may seem 
fairly straightforward, a careful look 
beneath the surface reveals some nu-
ances that may need further analysis. 
For example:

Pat may not know at the beginning 
of 2015 whether he will qualify for the 
foreign income exclusion. If Pat as-
sumes he will qualify and doesn’t have 
MEC, but circumstances change so that 
he won’t qualify for the foreign income 
exclusion, he could be hit with penal-
ties. The most cautious approach for 
Pat and Square Company may be to 
make sure he has MEC in the event that 
he doesn’t ultimately qualify for the in-
come exclusion.

Paula is a frequent business traveler 
and must exercise caution if she begins 
to spend more time in the U.S. Once 
she is deemed to be a resident alien, she 
would be required to have MEC. Square 
Company may wish to cover Paula un-
der a plan for expatriates during her 
time away from France if it is expected 
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that she may spend at least six months of the year away from 
home.

Flex Company could run into problems if its European 
parent is unaware that ACA applies to its inbound employ-
ees and to the U.S. subsidiary, and if the U.S. subsidiary is 
unaware that its inbound employees must be considered as it 
implements the law. If Flex Company doesn’t offer the right 
kind of insurance to its inbound employees, the employees 
could incur penalties for not having MEC. Failure to account 
for inbound employees could also trigger penalties for Flex 
Company, a point we’ll elaborate on later.

Orange, Inc.’s complex global mobility situation creates 
risk for individuals, the company and its U.S. subsidiary. For 
example, outbound employees might receive health care cov-
erage under a local foreign plan during the time they reside 
in Europe, yet they and their families must carry MEC or 
possibly face penalties. Orange, Inc.’s HR and benefits staff 
should assess whether the coverage it offers to the outbound 
group (and family members) will qualify as MEC and be 
sure to include full-time outbound employees as they assess 
employer obligations. And, like Flex Company, Orange, Inc. 
must carefully analyze its inbound employee population to 
be sure these employees have MEC and do not trigger penal-
ties for the company based on its U.S. operations.

ACA’s impact on Employers With  
Globally Mobile Workforces

Any employer with 50 or more full-time equivalent employ-
ees (FTEs) in the U.S. is potentially subject to the ACA’s em-
ployer mandate. The count of FTEs is based on employees dur-
ing the previous calendar year. The following examples show 
how global employers may inadvertently get into hot water.

Peach Corporation: In 2015, Belgium-based Peach Corpo-
ration has 14 U.S. citizens and five L1 visa employees paying 
tax in the U.S. as full-time workers. Peach also has 48 part-
time workers (32 FTEs) in the U.S. In total, Peach has 67 em-
ployees with U.S. source income and 51 FTEs, so it is subject 
to the employer mandate for 2016.

Purple Corporation: In 2015, Purple Corporation has two 
full-time U.S. citizen employees and 50 part-time U.S. citizen 
employees. (Based on all the hours they worked, they sum up 
to 32 FTEs.) In addition, five nonresident aliens work full-
time in the U.S.

The company also has 5,000 U.S. citizens working only 
outside the U.S.; their hours don’t count toward determin-

ing whether Purple is subject to the employer mandate be-
cause work that is not compensated by “U.S. source income” 
isn’t counted in determining whether an employer trips the 
threshold for 50 or more FTEs.

In 2015 Purple Corporation has 5,057 employees glob-
ally, but it has only 39 FTEs with U.S. source income who 
must be counted. Purple Corporation will not be subject to 
the employer mandate for 2016 because it has fewer than 50 
qualifying FTEs in 2015.

In comparing Peach and Purple, this outcome may seem 
anomalous, as Purple Corporation, with many more employ-
ees than Peach, is not subject to the employer mandate while 
Peach is subject to the mandate.

Offer Coverage to 95% of Full-time Employees  
or pay penalty?

Once an employer knows that it will be subject to the em-
ployer mandate, it must assess and later report to the Internal 
Revenue Service (IRS) whether it offers coverage to 95%3 of 
its full-time employees. If not, it likely will pay a penalty of 
$2,000 multiplied by the number of its full-time employees 
(with the allowance to subtract 30 employees4). (The $2,000 
is indexed.)

While U.S. companies may have focused on the employer 
mandate, they may be unaware of the nuances of interna-
tional assignees. And foreign companies with workers in the 
U.S. may be unaware that they’re potentially affected.

For this purpose, full-time employees generally are those 
working 30 hours or more per week, counting hours for which 
the employee receives U.S. source income. The penalty is trig-
gered if at least one full-time employee gets a U.S. federal gov-
ernment subsidy to buy health insurance on a public exchange—
available to certain low- and moderate-income U.S. individuals 
who either aren’t eligible for employer-sponsored coverage or 
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are eligible for substandard or unafford-
able coverage. Most U.S. companies have 
full-time employees in the income range 
that would be eligible for the federal sub-
sidies if the company fails to offer cover-
age.

The penalty is assessed monthly for 
each month for which coverage is not 
offered as required. Because this pen-
alty can rise to significant levels very 
quickly and isn’t linked to whether full-
time employees actually have coverage, 
employers will need to carefully assess 
their full-time employee population 
and health benefits plan design.

The employer mandate is slated to 
start in 2015, but companies need to 
pay attention to this rule now, partic-
ularly if they have employees who are 
not routinely working 30 hours a week 
during the year. Under complex rules, 
employers with variable-hour, part-
time or seasonal employees need to 
determine whether individuals must be 
treated as full-time employees, even if 
they don’t fall into the traditional full-
time employee definition. Tracking 
hours of work during 2014 will be criti-
cal to using these rules.

Employers most impacted by these 

rules include those in the retail, hospi-
tality, education, amusement and health 
care sectors. But with changes in the 
workforce, almost all employers must 
assess whether they have individuals 
who will trip the “full-time employee” 
trigger. This entails setting up a period 
to “count hours” (a measurement period) 
and treating employees averaging 30 or 
more hours a week as full-time during a 
subsequent stability period.

Employers with a globally mobile 
workforce should be aware of these po-
tential pitfalls:

•	 Inbound employees working in 
the U.S. (permanent residents, 
resident aliens and nonresident 
aliens) must be counted in the 
employer mandate test if they are 
working on average more than 30 
hours per week. 

•	 Generally, employers must offer 
coverage to foreign employees 
working in the U.S. and to their 
dependents, if these employees 
are full-time employees, based on 
the hours of service for which 
they receive U.S. source income.

•	 U.S. citizens working outside of 
the country but who are ineligible 

for the foreign income exclusion 
or who receive U.S. source income 
must be counted (if working on 
average more than 30 hours per 
week) as full-time employees in 
the employer mandate test.

•	 Foreign definitions of common 
law employment won’t govern 
who must be counted as a U.S. 
common law employee. 

•	 The determination of whether 
an employer meets or fails the 
95% test is made for each “mem-
ber” (typically an entity with a 
separate U.S. tax employer iden-
tification number) of an employ-
er’s U.S. controlled group; and if 
the member fails the test, the 
penalty is based on the number 
of full-time employees of that 
member.

reporting requirements 
Under ACA, new reporting and dis-

closure requirements apply to aid IRS 
in enforcing the individual and em-
ployer mandates. Any insurer cover-
ing U.S. citizens and resident aliens or 
expatriates who are subject to the indi-
vidual mandate must provide informa-
tion about the coverage the insurer pro-
vides in 2015 and whether it constitutes 
MEC. Employers providing self-funded 
health insurance coverage must do the 
same. In addition, employers subject 
to the employer mandate must report 
to IRS extensive information, includ-
ing the number of full-time employees, 
the coverage offered to those employ-
ees, the employee share of costs and the 
coverage actually provided, and must 
provide individual reports to employ-
ees. The information must generally 
be broken out on a monthly basis, for 
coverage provided beginning in Janu-

takeaways >>
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ary 2015, with the reports due to employees and to IRS early 
in 2016. Getting data and systems up to speed may take time. 

Health insurance for Expats Must Be  
Up to Standards

ACA includes various benefit mandates that apply to 
group health plans that are self-insured by the sponsoring 
employer, as well as to group health insurance policies. These 
requirements include coverage for adult children of employ-
ees through the age of 26, first-dollar preventive care and a 
ban on exclusions for preexisting conditions. The penalty for 
a group health plan failing to comply with these mandates is 
$100 per affected person per day.

Certain insured expatriate plans are exempt from these 
benefit mandates, at least through plan years ending in 2016. 
This exemption should relieve many insured policies cover-
ing outbound U.S. expatriates (and others working outside 
their home country) from complying with some of the man-
dates that are more problematic to administer, such as the 
complicated rules for appeal processes. However, employers 
should continue to monitor whether the insurance or health 
coverage they provide to globally mobile employees complies 
with the applicable requirements.

Next steps for employers with globally mobile workforces:
•	 Lay the groundwork internally for helping inbound or 

outbound assignees with ACA.
•	 Determine which employees may be subject to or ex-

empt from the individual mandate and identify groups 
or individuals for whom it may be unclear.

•	 Review worker classification issues.
•	 Analyze benefit programs and health insurance to de-

termine whether the coverage offered to expatriates 
qualifies as MEC.

•	 Determine whether the employer is subject to the em-
ployer mandate due to having 50 or more FTEs.

•	 If subject to the employer mandate, identify which em-
ployees must be counted.

•	 Establish measurement and stability periods for indi-
viduals not working full-time (e.g., variable hours, 
part-time or seasonal) and implement tracking.

•	 Perform an annual compliance assessment, incorpo-
rating the global mobility population into broader 
ACA assessments.

•	 Report to IRS and disclose to employees the coverage 
that is provided.   

Endnotes

 1. Most individuals will avoid tax penalties if they have a gap in cover-
age of three calendar months or less.
 2. A transition rule increases this to 100 or more for 2015 only.
 3. 70% for 2015 only, pursuant to transition rules.
 4. 80 employees for 2015 only, pursuant to transition rules.
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